IT 98-0006-GIL 01/12/1998 SUBCHAPTER *"S* CORPORATIONS

General Information Letter: Response to questions regarding taxation of
Qual i fied Subchapter S Subsidiari es.

January 12, 1998
Dear :

This is in response to your letter dated January 9, 1998, in which you request a
letter ruling. Departnment of Revenue ("Departnent") regulations require that the
Departnent issue only tw types of letter rulings, Private Letter Rulings
("PLRs") and Ceneral Information Letters ("dLs"). PLRs are issued by the
Departnent in response to specific taxpayer inquiries concerning the application
of a tax statute or rule to a particular fact situation. A PLR is binding on the
Departnent, but only as to the taxpayer who is the subject of the request for
ruling and only to the extent the facts recited in the PLR are correct and

compl et e. G Ls do not constitute statements of agency policy that apply,
interpret or prescribe the tax laws and are not binding on the Department. For
your general information we have enclosed a copy of 2 Ill. Adm Code Part 1200

regarding rulings and other information issued by the Departnent.

Al t hough you have not specifically requested either type of ruling, the nature of
your question and the information provided require that we respond only with a
G L.

In your letter you have stated the foll ow ng

Could you please answer the followi ng questions pertaining to the new
federal |aw whereby a Federal S Corporation is allowed to own 100% ownership
interest in another corporation known as a qualified Subchapter S
subsi di ary:

A How will [Illinois tax a federal S corporation that creates a
qgualified subchapter s subsidiary? WIIl the return be filed at
the subsidiary level that is doing business in the state or wll
t he parent conpany be the filer of the corporate return?

B. Is there any type of franchise tax or capital tax that the S
Corporation is responsible to file? If so, is the return filed
at the subsidiary level or by the parent conpany?

Copi es of the applicable tax code section, if any, addressing these issues

will be greatly appreciated.
Ruling
Section 1501(a)(28) of the Illinois Income Tax Act (the "Il TA"; 35 ILCS 5/101 et

seq-) provides:

The term "Subchapter S corporation” neans a corporation for which there is
in effect an el ection under Section 1362 of the Internal Revenue Code .



Section 1362 of the Internal Revenue Code permts a "small business corporation”
to elect taxation as a Subchapter S corporation. The term "small business
corporation"” is defined in Section 1361(b) of the Internal Revenue Code, which
provides, in part:

(3) TREATMENT OF CERTAIN WHOLLY OMNED SUBSI DI ARIES. -- (A) I N GENERAL. - - For
purposes of this title--

(i) a corporation which is a qualified subchapter S subsidiary shall not be
treated as a separate corporation, and

(1i) all assets, liabilities, and itens of incone, deduction, and credit of
a qualified subchapter S subsidiary shall be treated as assets,
liabilities, and such itens (as the case may be) of the S corporation.

(B) QUALI FI ED SUBCHAPTER S SUBSI DI ARY. - - For purposes of this paragraph, the
term "qualified subchapter S subsidiary" neans any donmestic corporation
which is not an ineligible corporation (as defined in paragraph (2)), if--

(1) 2100 percent of the stock of such corporation is held by the S
corporation, and

(ii) the S corporation elects to treat such corporation as a qualified
subchapter S subsidiary.

Section 102 of the I1TA provides:

Except as otherwise expressly provided or clearly appearing from the
context, any termused in this Act shall have the same neani ng as when used
in a conparable context in the United States Internal Revenue Code of 1954
or any successor law or laws relating to federal income taxes and other
provisions of the statutes of the United States relating to federal incone
taxes as such Code, laws and statutes are in effect for the taxable year.

Section 1501(a)(4) of the IITA provides:

The term "corporation" includes associations, joint-stock conpanies,
i nsurance conpanies and cooperatives. Any entity, including a l|limted
liability conpany formed under the Illinois Limted Liability conpany Act,

shall be treated as a corporation if it is so classified for federal incone
t ax purposes.

Pursuant to Section 1361(b)(3) of the Internal Revenue Code, a qualifying
Subchapter S subsidiary ("QSSS') is not a separate corporation, but rather is
defined to be a part of its parent Subchapter S corporation for all purposes of
the Internal Revenue Code. Because this definition is expressly adopted by the
I1TA, a QSSS is not a separate corporation for Illinois income tax purposes.
Instead, the QSSS is by definition part of its parent Subchapter S corporation,
and its assets, liabilities, and itens of incone, deduction, and credit nust be
included with the assets, liabilities, and itens of incone, deduction, and credit
of its parent Subchapter S corporation in determning the Illinois inconme tax
liabilities of the parent and its sharehol ders.

Applying these statutory provisions to the facts described in your letter, the
answers to your specific questions are as foll ows:



A How will Illinois tax a federal S corporation that creates a qualified
subchapter s subsidiary? Will the return be filed at the subsidiary level

that i1s doing business in the state or will the parent company be the filer
of the corporate return?

The Subchapter S corporation and the QSSS will be treated as a single Subchapter
S corporation, and the parent wll have the responsibility of filing Illinois
I nconme Tax returns.

B. Is there any type of franchise tax or capital tax that the S Corporation 1is
responsible to file? |If so, is the return filed at the subsidiary level or
by the parent company?

v Illinois Department of Revenue does not admnister the franchise tax. For
guestions regarding the franchi se tax, please contact:

Ofice of the Illinois Secretary of State
Depart nent of Business Services

Room 328

Springfield, Illinois 62756

As stated above, this is a GL which does not constitute a statenent of policy
that applies, interprets or prescribes the tax laws, and it is not binding on the

Depart nent. If you wsh to obtain a PLR which will bind the Departnent wth
respect to the application of the law to specific facts, please submt a request
conforming to the requirements of 2 IIl. Adm Code Part 1200. Pl ease note,

however, that a PLR cannot apply the law to a hypothetical situation and a PLR is
not binding with respect to a statenent of facts which is inconplete or
i ncorrect. Accordingly, the Departnent does not ordinarily issue PLRs in
response to requests based on unsupported conclusions of fact or which are, in
effect, requests for determnations of fact. Gven the inherently factual nature

of the issues in your inquiry, we believe it is unlikely that we will be able to
issue a PLRin this instance.

Si ncerely,

Paul S. Caselton
Seni or Counsel -- Incone Tax



